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DECI SION

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the Covina Unified Education
Associ ation, CTA/NEA (Association) of a Board agent's parti al
di sm ssal (attached hereto) of the Association's unfair practice
charge. The Association alleged that the Covina-Valley Unified
School District had violated section 3543.5(b) and (e) of the

Educational Enpl oynent Rel ations Act (EERA)! by refusing to

_ 1/EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(b) Deny to enpl oyee organizations rights
guar ant (_eed to themby this chapter.

(e) Refuse to participate in good faith in



participate in good faith in the inpasse procedure.

The Board has reviewed the Board agent's warning and parti al
dism ssal letters, and finding themto be free of prejudicial
error, adopts themas the decision of the Board itself.

ORDER

The Board hereby AFFIRMS the Board agent's partial dism ssal

in Case No. LA-CE-3177. |

Menber Caffrey joined in this Decision.

Chai r person Hesse's concurrence/ di ssent begi ns on page 3.

the inpasse procedure set forth in Article 9
commenci ng wi th Section 3548) .
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HESSE, Chairperson, concurring and dissenting: Wth the
exception of one allegation, | concur with the Public Enpl oynent
Rel ati ons Board's (PERB or Board) affirmance of the partia
di sm ssal of the unfair practice charge in Case No. LA-CE-3177.

The issue presented to the Board in a case i nvol ving an
appeal froma dismssal of a charge is whether the charge states
facts, which if true,! establish a prima facie case. Here, the
second anended charge alleges that the District was not permtted
by a provision in the collective bargaining agreenent to adopt

its last, best and final offer. The Board agent reviewed the

contract provision and citing Speedrack. Inc. (1989) 293 NLRB
1054 [131 LRRM 1347] concluded that there was no "clear
agreenent” that the Covina Val l ey Unified School District
(District) could not inplenent its final offer.

Board agents are not enpowered to judge the nerits of the
charging party's case or to resolve disputed facts relating to

contract interpretation. (Saddl eback Community_College District

(1984) PERB Decision No. 433.) The contract interpretation and
the determ nation of whether a violation of the |aw occurred is a
finding appropriately made only after an evidentiary hearing.

Wth respect to the allegation contained in the charge that
relates to the District's adoption of its |ast, best and final
offer, | would reverse that portion of the dism ssal and order
that the matter be renmanded to the PERB General Counsel for

i ssuance of a conplaint.

!See San Juan Unified School District (1982) PERB Deci sion
No. 204.



PETE WILSON, Governor

STATE OF CALIFORNIA

‘PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

June 24, 1992

Charles R Qustafson, Staff Counse
California Teachers Associ ation
P.O Box 92888

Los Angel es, CA 90009

Re: PARTIAL DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair
Practice Charge No. LA-CE-3177, Covina Unified Education
Association, CTA/NEA v. Covina-Valley Unified School
District

Dear M. Q@ustafson:

| indicated to you in ny attached letter dated May 27, 1992, that
t he above-referenced charge did not state a prinma facie case.
You were advised that if there were any factual inaccuracies or
additional facts that would correct the deficiencies explained in
} that letter, you should amend the charge accordingly. You were
further advised that unless you anended the charge to state a
prima facie case, or withdrew it prior to June 5, 1992, the
charge woul d be di sm ssed. .

On June 8, 1992, you filed a Second Anended Charge, anending only
one previously-filed allegation: that the District failed to
provide information on the Geat-Wst nedical plan. | am
therefore dismssing all the other previously-filed allegations,
based on the facts and reasons contained in ny May 27 letter.

The Second Amended Charge also contains a brand new al |l egati on:
that the District's adoption of its last, best and final offer
was unaut horized under the collective bargaining agreenment. The
all egation cites Article |, paragraph 4, of the agreenent, which

provides as follows:

The Assgcjation shall have the right by serving notice

upon the District in witing prior to January 1, 1991

to reopen negotiations after January 1, 1991 with the
District to seek to anmend this Agreenent effective on
Septenber 1, 1991 solely with respect to Article XVI, Health
and Wl fare Benefits, and Article XVII, Salaries. |If the
parties cannot reach agreenent on such reopened matters, the
I npasse procedures of the California Governnent Code Section
3548-3548.4 shall be the sole recourse for resolving_the

inopasse. [Enphasis added. ]
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You have told ne that there is no relevant bargaining history or
past practice with regard to this provision. You have also told
me that the theory underlying the new allegation was first raised
with the District on or about June 4, 1992, when unit nenbers
filed a grievance on the sanme theory. An Association "Inpasse
Bul l etin" dated January 8, 1992, had acknow edged as a possible
"worst scenario" that the District "would unilaterally inpose the
fringe benefit package which they've proposed fromthe start."

Based on the facts stated above, the new allegation does not
state a prima facie case, for the reasons that follow

There appears to be no EERA precedent directly on point, but PERB
has held that after exhaustion of the inpasse procedures "inpasse
under EERA is identical to inpasse under the NLRA." Mydesto Gty
Schools (1983) PERB Decision No. 291, at p. 32. It is therefore
appropriate to look to NLRA precedent.

Under the NLRA, it has been held that, in the absence of a clear
agreenent to the contrary, an enployer's obligation to bargain
over a reopened termcarries with it the right to inplenent a
final offer upon genuine inpasse. Speedrack. lnc. (1989) 293
NLRB 1054 [131 LRRM 1347]: NKS Distributors. Inc. (1991) 304 NLRB
No. 69 [139 LRRM 1226]; Local Union No. 47 v. NLRB (D.C Cir.
1991) 937 F.2d 635 [137 LRRM 2723].

There appears to be no dispute in the present case that the
District had an obligation to bargain the reopened terns and that
there was a genui ne inpasse. The question therefore is whether
or not there was a "clear agreenent” that the District could not

inmplenment its final offer.

Article I, paragraph 4, of the agreenent cannot be said be
represent such a "clear agreenent.” In its reference to the
statutory inpasse procedures, it does not clearly exclude one of

t he normal outcones of those procedures: the enployer's right to
i npl enent. There appears to be no bargaining history or past
practice to help establish that there was a "clear agreenent”

agai nst inplenentation; on the contrary, the Association's
slowness in raising the issue may suggest that not even the
Associ ation thought (prior to June 4, 1992) that there was such a
"clear agreenment."” ~ The new allegation is therefore al so

di sm ssed.

Rght to Appeal

Pursuant to Public Enploynent Relations Board regul ati ons, you
may obtain a review of this dismssal of certain allegations
contained in the charge by filing an appeal to the Board itself
within twenty (20) calendar days after service of this di sm ssal
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(California Code of Regulations, title 8, section 32635(a)). To
be tinely filed, the original and five copies of such appeal nust
be actually received by the Board itself before the close of

busi ness (5:00 p.m) or sent by telegraph, certified or Express
United States nmail postmarked no later than the |ast date set for
filing (California Admnistrative Code, title 8, section 32135).
Code of G vil Procedure section 1013 shall apply. The Board's
address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranento, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty cal endar days
follow ng the date of service of the appeal (California Code of
Regul ations, title 8, section 32635(b)).

rVvi

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a docunent served upon a party of filed
with the Board itself. (See California Code of Regul ations,
title 8 section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when
personally delivered or deposited in the first-class nail postage
paid and properly addressed.

Extension_of Tine

A request for an extension of tine in which to file a docunment .
with the Board itself nust be in witing and filed wth the Board
at the previously noted address. A request for an extension
must be filed at |east three cal endar days before the expiration
of the time required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpanied by proof
of service of the request upon each party (California Code of
Regul ations, title 8, section 32132).
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Final Date

If no appeal is filed within the specified tinme [imts, the
dism ssal will becone final when the tine [imts have expired.

Si ncerely,

JOHN W SPI TTLER
General Counsel

o T QUL

Thomas J. Al |l en
Regi onal Attorney

TIA: | ¢f
At t achnent

ccC: Kenneth W Anderson



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

May 27, 1992

Charl es Qust af son

California Teachers Associ ation
P.O Box 92888

Los Angel es, CA 90009

Re: WARNI NG LETTER, Unfair Practice Charge No. LA-CE-3177

Covina Unified _FEducation_Association CTA/ NEA v. Covina-

Valley Unified School District

Dear M. ‘GUSt af son:

In the above-referenced charge, the Covina Unified Education
Associ ation, CTA/NEA (Association) alleges that the Covina-
Valley Unified School District (D strict) refused to participate
in good faith in the inpasse procedure. This conduct is alleged
to violate Governnent Code sections 3543.5(b) and (e) of the
Educati onal Enpl oynent Rel ations Act (EERA).

My investigation of this charge reveals the follow ng facts.

The Association and the District are parties to a collective
bar gai ni ng agreenent effective through August 31, 1992. The
"Health and Wel fare Benefits" article (Article XVI) requires the
District to provide (anong other plans) "Medical |nsurance
(optional participation—three plans presently available),” wth
the District to contribute the enpl oyee-only premumup to a
speci fied maxi mum The "Agreement"” article (Article 1) gives the
Associ ation the right to reopen the "Health and Wl fare Benefits"”

article each year.

The Association reopened the "Health and Wel fare Benefits”
article for the 1991-92 school year. The Association proposed in
part to replace the District's Geat-Wst nedical insurance plan
with a PERS Care plan. The District proposed to replace the
G eat-West plan wwth a QA GNA PPO plan. The District also had a
CIGNA HMO plan and a Kaiser plan.

| npasse was determ ned on Septenber 17, 1991. The nedi ator
certified the matter for factfinding on Decenber 13, 1991.
Factfindi ng was conducted in January, February and March 1992,
and a factfinding report was issued on March 20, 1992. The
chai rperson recommended that the Geat-Wst plan remain in
effect. The Association panel nenber concurred; the D strict
panel nenber dissented. On April 13, 1992, the parties held a
post-factfinding neeting, at which the District ultimtely
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informed the Associ ation that effective June 1, 1992, it would
i npl enent the CIGNA PPO, as proposed in its |ast, best and final
of fer.

The Association alleges that the inplenentation of the
District's last, best and final offer is unlawful because the
District allegedly did not participate in the inpasse procedures
in good faith. The Association alleges four exanples of the
District's alleged bad faith:

1 ge_in_the CIGNA HVD plan on_or

. L .
about March 1. 1992.

On or about March 1, 1992, enployees enrolled in the Cl GNA
HMO pl an received new identification cards that indicated that
the cost of office visits would increase from$4 to $5 and the
cost of non-generic drugs would increase from$2 to $5. The
District deni ed know edge of the changes. On March 27, 1992, the
District obtained fromC GNA a letter stating that the rel ease of
the cards was in error and did not reflect changes applicable to
enpl oyees in the unit. The District notified enpl oyees of the
letter fromCIGNA. In a bulletin dated April 2, 1992, the
Associ ati on acknowl edged the "error” and the District's
"immedi ate response.” The Association now states, however, that
t he problem has not yet been corrected and that enployees are
still being charged the increased amounts. The District states
that the problemis now being corrected and that new cards are

bei ng sent out.

2. An alleged failure to provide information on _the G eat-West
pLan and_the Cl GNA_ PPO pl an.

In | ate August 1991, the Association asked the District for
information on the G GNA PPO plan. The District stated that it
had "no plan information.”™ On Novenber 26, 1991, the Association
asked CIGNA for a copy of the plan but was told that "nothing had
been prepared.” On or about Decenber 11, 1991, the Association
asked the District for the existing Geat-Wst contract and the
1991-92 CIGNA PPOplan. 1In a letter dated Decenber 16, 1991, the
District stated that the existing Geat-Wst contract was
provi ded on Decenber 13, 1991, but that "no contract or records
are avail able" for the 1991-92 C GNA PPO pl an.

On February 11, 1992, the Association requested a copy of
the CCGNA PPO plan. In a letter dated February 13, 1992, the
District stated that "no formal plan exists" but that it was
enclosing the materials provided to enpl oyees outside the unit
who enrolled in the plan.



Warni ng Letter

LA- CE- 3177
May 27, 1992
Page 3

On April 23, 1992, the Association requested the G eat-Wst
master contract. On May 7, 1992, the District responded that the
Great - West master contract had been provided on Decenber 13,

1991. The District also stated that the Cl GNA PPO nast er
contract "won't be available for sonme tine yet." On My 18,
1992, the Association replied that it had not been provided the
G eat-West master contract and requested it again. The

Associ ation al so characterized as "bew |dering" the District's
"inability to fulfill our request for [A @A PPQ plan

i nformation. "

3. An_allegedly_prejudicial submssion to_the factfinding_panel.

At the evidentiary factfinding hearing on February 18, 1992,
the District panel nenber allegedly stated that the District
panel would not be raising an inability-to-pay defense. The
all egation cites the factfinding report, which states in part as

foll ows:

The [D]istrict does not contend it lacks the financia
ability to bear such a cost for this school year. However,
it does contend that for it to do so, on top of the cost of
the step and colum increases already granted retroactive to
Septenber 1, 1991, would be unwi se and even fiscally

i rresponsi bl e.

On March 13, 1992, the District panel nenber submtted to
the panel a letter stating in part that since the evidentiary
hearing the District's projected ending bal ance had slipped from
$831,000 to $571,000. The District denied in the subm ssion that
it had substantial available nonies to fund increased
conpensation. The Association alleges that this subm ssion was
in direct conflict with the District's statenent at the
evidentiary hearing, that its timng prevented the Association
fromrefuting it, and that it "did prejudice" the chairperson.
The panel nenbers nmet again on March 17, 1992, before the report
was 1ssued (on March 20, 1992).

4. An alleged withdrawal of an offer of a "Section 125" _plan,

On Cctober 24, 1992, the District informed enpl oyees that a
t ax-saving "Section- 125" plan had been discussed with the
Associ ation and would be "inplenented around the first part of
1992 or as soon as practicable.” In a nmeno dated Cctober 31,
1991, the Association objected that the plan had not been agreed
upon and stated, "Until the contract dispute is settled, contract
| anguage has been agreed upon, and Association nenbers have had
an opportunity to vote, no negotiable itens nay be inplenented.”
The Associ ation requested a retraction, and on Novenber 6, 1991,

3
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the District informed enployees that it would "not allow any unit
menbers to take advantage of this tax-saving plan until agreenent
is reached on all issues.” According to the factfinding report,
t he Association had been "reluctant to accept the [D]istrict's
proposal because under the [DJistrict's Section 125 plan, the
teacher's preferred provider option would have been limted to
the [District's proposed JIGNAJ PPO." As the Association
itself told its menbers on Novenber 6, 1991, "the District
managenment team refused to negotiate any issues separately.”

On February 27, 1992, and March 17, 1992, the District
allegedly withdrew its offer and conditioned any establishnent of
a "Section 125" plan upon the Association's agreenent to the
District's total fringe benefit proposal. The allegation cites
the District panel nmenber's dissenting opinion, which states that
the District did not inplement the plan in view of the
Associ ation's objection but that the plan continued to be
available with the inclusion of the Cl GNA PPO pl an.

Based on the facts stated above, the charge does not state a
prima facie violation of the EERA, for the reasons that follow.

1. Alleged unilateral change of March 1. 1992, The undi sput ed
- docunentary evidence shows only an error on the part of C GNA
It does not show any policy change attributable to the District.

2. Aleged failure to provide jnfornmafion. The undi sputed
docunentary evidence shows that the District responded to each
request for information, although sonetinmes by stating that the
requested information was unavail able. There appears to be a

di spute about whether or not the District actually provided a
copy of the G eat-Wst contract on Decenber 13, 1991, as the
District stated in its letter of Decenber 16, 1991, but there is
no allegation or evidence that the Association questioned the
adequacy of the District's response at that tinme. \Wen the
Associ ati on requested the contract again (on April 23, 1992, and
May 18, 1992), factfinding was over.

3. Allegedly prejudicjal submssjon. The undisputed docunentary

evi dence does not show that the D strict was inconsistent in

mai ntai ning that, although it was not "unable to pay," it also
-did not have "substantial available nonies.” To regard the
District's subm ssion of March 13, 1992, as "prejudicial" seens
unjustified, since the factfinding panel met once again before
the report was issued, and the Association panel nenber
(presumably unprejudiced) ultimately concurred with the report.
Furthernore, there appears to be no authority for the proposition
that a nere subm ssion of argument and infornmation can evidence

bad faith.
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4. Alleged withdrawal of offer. The undi sputed docunentary

evi dence shows either (1) that the District's offer of a "Section
125" plan was always conditioned upon a w der agreenent or (2)
that if and when the District offered the "Section 125" plan
unconditionally the Association rejected it. The docunentary

evi dence does not show that the District bargai ned regressively.

For these reasons, the charge as presently witten does not
state a prina facie case. |If there are any factual inaccuracies
inthis letter or any additional facts that would correct the
defi ci enci es expl ai ned above, please anend the charge
accordingly. The anmended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Anended
Charge, contain all the facts and all egations you wi sh to nmake,
and must be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and

the original proof of service nmust be filed with PERB. If | do
not receive an anended charge or w thdrawal from you before
June 5. 1992. | shall dism ss your charge. If you have any

questions, please call nme at (213) 736-3127.

Si ncerely,

Losn . QLB

Thomas J. Allen
Regi onal Attorney

TIA: | gf



